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Case No. 900355-CA 
Priority No. 2 
SUMMARY OF ARGUMENT 
These issues raised by Mr. Kahl reflect a lack of subject 
matter jurisdiction in the district court, and also raise 
constitutional claims in a case where a liberty interest is at 
stake. The State's waiver argument, thus, is inapposite. 
The dicta in Smith v. Cook, 803 P.2d 788 (Utah 1990), 
should not be applied in this case. 
The State failed to demonstrate diligence in revoking 
Mr. Kahl's probation. 
ARGUMENT 
I. 
THIS COURT SHOULD REACH THE MERITS 
OF THE ISSUES RAISED BY MR. KAHL. 
The State argues that Mr. Kahl waived the argument raised 
in point I of his opening brief, concerning the trial court's lack 
of jurisdiction to revoke his probation. Appellee's brief at 5. 
This issue concerning the trial court's subject matter 
jurisdiction cannot be waived. E.g. United States v. Gernie. 228 F, 
Supp. 329, 339 (1964). 
Additionally, because this case implicates constitutional 
rights to due process and against ex post facto legislation, and 
because Mr. Kahl's liberty is at stake, this Court should address 
the merits of the issue. E.g. State v. Jameson, 800 P.2d 798, 
802-803 and n.ll (Utah 1990). 
II. 
THIS COURT SHOULD NOT APPLY 
THE DICTA IN SMITH V. COOK 
IN THIS CASE. 
The State argues that this Court should reject the first 
contention raised by Mr. Kahl, that the trial court had no 
jurisdiction to revoke Mr. Kahl's probation under the 1980 version 
of the probation statute governing this case, which statute contains 
no tolling provision. The basis of the State's argument is Smith v. 
Cook. 803 P.2d 788 (Utah 1990). Appellee's brief at 6-9. 
The portion of Smith relied on by the State is dicta. 
Mr. Smith's conviction was reversed because the probation revocation 
proceedings were initiated after Mr. Smith's probation terminated. 
803 P.2d at 793. The Smith court's discussion of "a related issue," 
concerning "whether probation can be revoked when the revocation 
proceeding had been arguably initiated but not completed before the 
expiration of a judicially imposed probation period," 803 P.2d at 
793-796, thus, is not binding on any court. See e.g. United 
States v. Stanley, 483 U.S. 669, 680 (1987)("[N]o holding can be 
broader than the facts before the court."). 
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Fundamental principles of constitutional law provide an 
additional reason to reject the judicially-created tolling provision 
hypothesized by the Smith court and proferred by the State in this 
case. Article V section 1 of the Utah Constitution explicitly, and 
the Federal Constitution implicitly, mandate separation of 
governmental functions. Probation is a privilege conferred by 
legislative grant, and courts must act within legislative 
constraints in revoking probation. State v. Green, 757 P.2d 462, 
464 (Utah 1988). The Utah legislature did not see fit to adopt a 
probation tolling provision until 1984. The fact that the 
legislature saw a need to enact an explicit tolling provision in 
1984 belies the Smith court's assertion that the tolling provision 
read into the 1981 statute in Smith is a product of legitimate 
statutory interpretation. See Mountain States Telephone Company v. 
Public Service Commission, 155 P.2d 184, 185 (Utah 1945), and 
concurring opinion of Justice Wolfe, 155 P.2d 184, 191 (members of 
the judicial branch must conscientiously refrain from legislating 
while acting under the guise of statutory interpretation). 
In accordance with the practice of reserving constitutional 
questions, see e.g. State v. Wareham. 772 P.2d 960, 966 (Utah 1989), 
this Court should reverse the trial court's revocation of Mr. Kahl's 
probation on the ground that the trial court's order was based on 
the erroneous legal conclusion that the statutory tolling provision 
first enacted in 1984 applies to this 1980 case. See T. 5/23/90 
(prosecutor's argument asserting the statutory tolling provision, 
eventually adopted by trial court); State v. Jameson. 800 P.2d 798, 
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803 n. 13 (Utah 1990)(probation statute in effect when probation is 
granted governs revocation proceedings); Smith v. Cook, 803 P.2d 
788, 791-793 (Utah 1990)(same). 
III. 
THE STATE'S FAILURE TO DILIGENTLY PURSUE 
THE REVOCATION OF MR. KAHL'S PROBATION 
CONSTITUTES WAIVER OF THE REVOCATION POWERS. 
In response to Mr. Kahl's argument that the State waived 
its revocation powers by failing to diligently pursue the probation 
revocation, the State argues as follows: 1) due process requires 
diligent execution of probation revocation proceedings; and 2) the 
facts and circumstances in this case demonstrate that the State used 
due diligence. Appellee's brief at 9-13. 
The trial court did not recognize the State's duty to 
diligently complete the revocation of probation. Rather, the trial 
court felt that the State is not obligated to act beyond the filing 
of the order to show cause (and possibly the filing of the arrest 
warrant) (T. 5/23/90 6). In the event that this Court is 
disinclined to agree with Mr. Kahl, that the record in this case 
conclusively demonstrates that the State failed to act with due 
diligence, this Court should remand this case to the trial court for 
the application of the correct legal standard to the facts of this 
case. See State v. Ramirez, slip opinion filed March 21, 1991, case 
number 880425 (Utah 1991), at pages 19-20 (discussing when remand 
for additional findings is appropriate). 
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The State's argument that Mr. Kahl's probation was revoked 
with due diligence relies heavily on the two facts: 1) Mr. Kahl 
absconded from Utah in 1981; and 2) Wisconsin authorities "failed to 
inform APPD of defendant's release" after Utah authorities "placed a 
detainer on defendant which was ultimately forwarded to the 
Wisconsin prison." Appellee's brief at 9-13. Mr. Kahl does not 
dispute the fact that he absconded from Utah custody in 1981, nor 
does he dispute the fact that this is one fact to be considered in 
determining whether Mr. Kahl's probation revocation afforded him due 
process of law. 
Mr. Kahl does take issue with the State's reliance on the 
assumption that the detainer was ever filed with Wisconsin 
authorities. Addendum C to Appellee's brief contains the documents 
upon which the State relies for the assumption that the detainer was 
filed—the documents are reports from Adult Probation and Parole 
indicating that a detainer had been filed in Milwaukee and that 
"Warrants" had been "informed" to forward the detainer to the 
Wisconsin prison in which Mr. Kahl was housed. While these 
documents recommend that the detainer be forwarded, they do not 
establish that the detainer was actually forwarded to the proper 
Wisconsin authorities (R. 52, 54). Compare Simon v. Moseley, 452 
F.2d 306 (10th Cir. 1971)(parole revocation delayed, in part, by 
defendant's unrelated criminal sentence; extensive documents 
concerning parole board's efforts to revoke parole showed that the 
revocation was not executed in a reasonably timely fashion). 
Regardless of whether the detainer was filed, the State of Utah was 
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given notice in 1982 that Mr. Kahl's sentence in Wisconsin would 
expire in two years if he were not extradited to Utah (R. 55). 
Mr. Kahl/s attempt to resolve the Utah probation revocation 
when he was in the Wisconsin prison demonstrates that after the 
initial escape in 1980, Mr. Kahl was not trying to avoid the 
probation revocation (T. 5/23/90 6, 12-13). The failure of his 
efforts is explained by the fact that the interstate compact on 
disposition of detainers is not available when detainers allege 
probation violations, rather than substantive offenses. See 
Carchman v. Nash, 473 U.S. 716 (1985). 
In contrast, there is no explanation for why the State did 
not extradite Mr. Kahl. There is no explanation for why the State 
did not revoke Mr. Kahl's probation when he completed the two-year 
Wisconsin sentence. There is no support for the State's assertion 
on appeal that Mr. Kahl's whereabouts were "simply unknown," 
Appellee's brief at 12. In short, the State failed to establish why 
it took almost ten years after the State was notified of Mr. Kahl's 
whereabouts to revoke Mr. Kahl's probation. 
In failing to act with due diligence in revoking Mr. Kahl's 
probation, the State waived the power to do so. 
CONCLUSION 
This Court should reverse the trial court's order revoking 
probation and order this case dismissed. 
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